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“If it were not for the great variability
among individuals medicine might as
well be a science and not an art” by Sir
William Osler. SNPs (single nucleotide
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of mistake during normal DNA
replication and its average frequency
about 1/1000 bp. There are some other
source of variation like due to insertion,
deletion, translocation, duplication and
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NEGLIGENCE
THE EYE OF LAW

The medical profession is
considered to be one of the noblest
professions in the world. The
practice of medicine is capable of
rendering noble service to humanity
provided due care, sincerity,
efficiency, and professional skill is
observed by the doctors. Bethatasit
may, today, the patient - doctor
relationship has nearly reduced its
trustee characterand has turned out
to be increasingly formal and
organized. Doctors are no longer
demonstrated as untouchable and
beyond questioning. Corporatization
of health care has made it like some
other business, and the medical
profession is progressively being
guided by the benefit rationale
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instead ofthatof service.Thenagain,awell-
publicized negligence case can destroy the
specialist's career and practice. The law,
like medicine, is a relative science. Onecan't
foresee with certainty a result of cases
numerous a period. It relies upon the
specific facts and circumstances of the
case, and furthermore the individual ideas
of the judge concerned who is hearing the
case. So the most ideal approach to deal
with medico-legal issues is by
counteractingthem.

At the beginning, what is Negligence?
Negligencecanbetermedasthebreachofa
duty caused by the omission to do
something which areasonable man, guided
by those considerations which ordinarily
regulate the conduct of human affairs
would do, or doing something which a
prudent and reasonable man would not do.
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When | try anything,

They become my guide.
When | look for anything,
They become my friend.
When | play anything
They become my partner.
When | need anything
They become my supplier.
When | dream anything.
They make it true.

When | do anything wrong,
They make it right.

When | keep smiling,
They become so happy.
When | search anything
They become my eyes.
When | paint anything,
They become my colour.
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bases) make a person unique that is they
differ with each other in respect of
character, attitude, looks or disease he or
she develops. These variations can be
harmfulorharmlessorlatent.

A case study shows individuals respond
differently to the anti-leukemic drug 6-
mercaptopurine. Most people metabolise
the drug quickly. Doses need to be high
enough to treat leukaemia and prevent
relapse. Some individual metabolize the
drug slowly and need lower dose to avoid
toxic side effects of the drug. A small
portion of people metabolize the drug so
poorly that its effects can be fatal. The
diversity in response is due to variationin
the gene for an enzyme called TPMT
(thiopurine methyltransferase). After a
simple blood test individuals can be give
doses of medication that are tailored to
their genetic profile, that is genetic and
metabolic data will allow drugs to be
tailoredto patients subgroup.

So personalized medicine has the ability
to offer the right drug to the right patient
for the right disease at the right time with
the right dosage. Pharmacokinetics and
pharmacodynamics are essential for
asses the drug efficacy but
pharmacogenetics (the effect of genetic
variation on drug response and
pharmacogenomics (the application of
genomics to the study of human
variabilityindrug response) are expected
to play an important role in the
development of better medicine to
populations andtargetedtherapieswith
improve benefit/riskratiofor
individuals.

profile and its variation,

more complex diseases like
cancer, heart disease, diabetes
etc. and to develop new safe &
effective treatment for a
genetically defined subgroup
of patient.

So we can say that by using genomic

personalized medicine can tackle
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(Ratanlal and Dhirajlal, 2002).
Whereas, Medical Negligence or
Medical Malpractice is professional
negligence by act or omission by a
health care provider in which care
provided deviates from accepted
standards of practice in the medical
community and causes injury or
deathtothe patient, withmost cases
involving medical error. Any person,
including doctors, nurses, or
specialists, who assumes any part
of the responsibility for a patient's
medical care can be held liable for
medicalnegligence.

There are several common acts
which can be termed as Medical
Negligence to be precise.
Numerous negligence cases
gqualify as Misdiagnosis. The doctor
looks at the patient yet neglects to
analyze the right disease. The
doctor may inaccurately claim the
patient has no perceptible
sickness, or the doctor may
determine the patient to have a
condition the individual in question
does not have. Misdiagnosis counts
as malpractice because it prevents
the patient from receiving
necessary treatment. The next
common malpractice can be
Failure to Treat. Sometimes a
doctorarrives attheright diagnosis
but fails to recommend adequate
treatment. Those situations may
constitute malpractice known as
failure to treat. Failure-to-treat
situations tend to occur when
doctors are treating too many
patients.This hasbecomeknownas
“putting profits over safety.”
Another familiar issue of this topic
can be Surgical Errors. Performing
incorrect or unnecessary surgery,
mutilating organs, nerves, tissues
during surgery, applying
inappropriate amount of
anesthesia, leaving surgical

equipment in patient's body etc are
generallyviewed as SurgicalErrors.
In addition to the above ones,
Negligence relating to Childbirth or
Birth Injury is among the most
devastating types of medical
malpractice. Expecting parents
joyfully look forward to adding a new
child to their family, they set up the
kid's nursery, they invest hours
talking about whatthe infant will grow
up to be, and they plan for everything
they can. They can't, be that as it may,
plan for the sudden result of birth
damage brought about by the
specialist or healthcare provider's
carelessness. In some instances,
these birth wounds can even outcome
in the passing of the baby or the
mother. Then again, medical
professionals are by all account not
the only ones at risk in certain
negligence cases. A few patients
endure pointlessly in light of the fact
that a medical device utilized on them
was ineffectively structured or poorly
functioning. This can be termed as
Medical Product Liabilitywhich lieson
the responsibility of healthcare
providers or hospital authority.
(Snyder &Wenner, PC,2015)
However, the law has not been
designed to molest the medical
professionals unnecessarily or until
the medical negligence is proven by
law.Therearefewbasicrequirements
for a claim and to prove that medical
negligence has occurred. It must have
to be shown that a doctor-patient
relationship was there i.e. you hired
the doctor and the doctor agreed to
provide you service. After that, the
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doctor must have to be careless
or reckless while treating the
patient. If the doctor performs
his/her duty perfectlyinthe scale
of how a reasonable physician
would treat, it cannot be claimed
asanegligentact.Incontinuation,
the professional’'s negligence
has to cause an additional injury
for which it can be sued. And the
effect of that injury must lead to
specific damages like physical
pain, mental anguish, and
additional monetary bills; to
prove it to be a malpractice.
(Coulter Boeschen)

In Bangladesh there is no
particular law on medical
negligence except some
scattered references on several
medical codes, ethics, civil and
criminal statutes and some
constitutional articles. This area
directly falls within tortuous
liability which is not usually
welcomed by our courts or the
lawyersfeel reluctanttoresortto
courts for various reasons. Even
though, the Constitution of the
People's Republic of Bangladesh
can be a strong safeguard of the
complete topic by its Article 32
mentioning Right to Life.
Following that, according to
section 3 of The Medical and
Dental Council Act 1980, the
council may remove any medical
practitioner as per the law.
Section 5(a) of the Code of
Medical Ethics provides that
gross negligence of medical and
dental practitioners in their
duties to their patient may be
regarded as misconduct
sufficient to justify the
suspension or the removal of
their names from the Registrar.
Sections 304A and 336 of the
Penal Code 1860 penalize and
define negligence as an act which
is “so rash or negligent as to
endanger human life or the
personal safety of others.”
Furthermore, The Medical
Practice and Private Clinics and

Laboratories (Regulation)
Ordinance 1982 and Consumers
Rights Protection Act, 2009
considering healthcare system
as service providers, contain
provisions to address the issues
regarding Medical Negligence
and safeguard of rights of
medical professionals. The false
accusations against doctors or
hospitals can be treated as
“Defamation” and "Attacking
Statements” by law and can be
taken into account looking for
remedy.

In summation, a victim of
medical negligence in
Bangladesh can approach the
court seeking justice under the
existing legal provisions.
Doctors and healthcare
providers are anticipated to be
cautious about the legal
consequences of their medically
negligent practices, and they
ought to indulge in ethical
practices in order to abstain
from getting entangled in
guestionable circumstances
and litigations. Moreover, the
existing law protects the rights
and dignity of medical
professionals to a reasonable
extent.

Navid Nowroz Shah
Apprentice Lawyer, Disrict &
Sessions Judge Court, Dhaka.
Co-Founder & Former
President, North South
University Law & Mooting
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